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“When injustice becomes right, resistance becomes a duty !”  
(Bertolt Brecht) 

 
 

The country lay in ruins, the future was a hole the s ize of a bomb crater. The Basic Law is 
as barren as the time in which it was created; there is nothing to rejoice about. And the 
sentence with which it begins, as brief as a text message, expresses the horror at Nazi 
barbarism: “Human d ignity is inviolable.”  The fundamental rights that follow are the 
answer to this barbarism. Their aim is to ensure and protect the inviolability of human 
dignity. 
(Heribert Prantl,  SZ online, June 15, 2020) 

 
This paragraph is about the current discussion concerning Article 3 of the Basic Law, “Race” 
– Basic Law actually takes an opposing position to race in the spirit of the NS; race laws must 
never exist again.  
 
 
1. Introduction 

 
Since the Demjanjuk trial in Munich and the Gröning trial in Lüneburg in 2015, the well -
known discussion about complicity in murder has been conducted in Germany with a new 
legal significance. In particular, the decision of the Federal Court of Justice dated 
September 2016 (Gröning) is relevant.  
 
The Stutthof trial pending here had a precedent in the trial against Dr. Rehbogen in 
Münster in Westphalia, which was about the same Stutthof concentration camp near 
Danzig. That trial at the Regional Court of Münster could not be continued because the 
defendant there was too ill to stand trial. Mr. Dey was named as a witness in that trial 
and his interrogation conducted by Senior Public Prosecutor Mahnke including a partial 
confession was already part of the file at the Regional Court of Münster in Westphalia. 
 
Besides all legal assessments, this trial  in Hamburg was sometimes referenced in recent 
months under the heading:  
 
“The last Nazi trial in Germany”  
 
This may be putting it in a simple and abbreviated way, but it pinpoints some sore points 
in German history. In these criminal proceedings, we have neither the time nor the 
opportunity to reappraise the history of the prosecution of Nazi crimes in Germany.   
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2. In the name of the joint plaintiffs represented by me,    

 
I can, however, say the following: 
 
a.) The fact remains that, according to the clear will of the German legislator, murder is 

not time-barred. And if the murderous act is not time-barred, the second question is 
whether the accused must endure such a trial. This is always to be affirmed if his ability 
to stand trial is confirmed in whole or in part. In this case, the ability to negotiate is 
visible and has been confirmed by a doctor. It is limited to two hours per day .  
 

b.) Stutthof 
 
Almost nothing had been known about the existence of the Stutthof concentration 
camp at the gates of Danzig for at least 50 years in Germany. Stutthof was the first 
camp that the National Socialists established outside the then borders of the German 
Reich. The free city of Gdansk has already become known in history books because , 
from 1933, the NSDAP was represented as a party with a large majority in the city 
parliament. The plans for the construction of the camp, which at that time was not yet 
a concentration camp in the technical sense, go back to before the German Armed 
Forces (“Wehrmacht”) invaded Poland .  
 
When as early as on the second day of the war of aggression against Poland the free 
city of Danzig was made part of the German Reich, camp Stutthof was used for political 
opponents and was a means of political terror by Germany against Poland. From history  
books we know that in 1918, Poland overcame 150 years of slavery and dependency to 
become an independent country. But only a part of the so-called Gdansk Pomeranian 
territory had returned to Poland after a long period of occupation and oppression by 
Prussia and the German Reich. Excluded was the free city of Danzig according to the 
Treaty of Versailles. Starting from 1934, the first NSDAP organizations were founded 
in that area and members of the NSDAP increasingly succeeded in occupying decisive 
positions in politics and society.  
 
 
Extraordinary cruelties in the concentration camps and also in Stutthof :  
 
What happened in the concentration camps went far beyond the level of cruelty 
already determined by just “being there”. No proper food, famine, inhuman treatment, 
harassment – every action was aimed at ensuring that the prisoners were doomed to 
die.  
 
When persecuting National Socialist injustice, we encounter the same phenomenon 
again and again. It would be wrong to assume that National Socialism, with all its 
hostility towards Jews and its will to exterminate Poland and the Jews, suddenly 
appeared on the day Adolf Hitler seized power in January 1933 . 
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If you only look at the history of Munich during and after the revolution of 1918, you 
will find that the Bavarian government expelled the so-called Eastern Jews from the 
territory of Bavaria at the beginning of the 1920s and that major conflicts arose .  
 
The diaries of Cardinal Faulhaber of Munich, which have only recently become known, 
reveal interesting details and are an indication that National Socialism , with its 
criminal will to exterminate the Jews, did not come into being abruptly in 1933. The 
antecedents in history trace back to the early 1920s. Thus, it can safely be said that a 
preparatory time of more than ten years in history can be confidently assumed.  
 
If you go to the National Socialist Documentation Centre in Munich, you will find a 
poster of the then NSDAP from the year 1923, in which Hitler is publicly displayed on 
posters as speaker on the topic: “Why we are anti -Semites”. Below this text, the poster 
clearly states that Jews are not allowed to participate in the event. This dates exactly 
from a time ten years before the seizure of power . 
 
Why is this so important in this trial? 
The defendant Dey told us that he did not join the SS voluntarily and was forced into 
the role of a guard without really wanting to and without really understanding what 
was going on in the camp at Stutthof. That is untrue. That is not credible  after the 
hearing of evidence. Here, he is not telling the truth. Here, he denies his own history, 
after having grown up in the area of Danzig/Pomerania, and history –  including that of 
anti-Semitism – has not passed him by. 
 
 

3. Nazi era  
 

We are not finished dealing with our history of the Nazi era. This is supported not only by 
the fact that murder is not time-barred. The definition of murder as a crime was laid down 
by Nazi Germany in 1941. 
 
Everything that happened before and from 1933 and then from 1939 onwards in Germany 
and was supported by so many people will remain in our consciousness. The perpetrators 
were not just a small group; rather, the crimes were supported by a broad majority of the 
population. It is inconceivable, but the perpetrat ors were not only a few individual persons.  
 
“You, son, will go to the land of culture,”  is what the teacher tells Marcel Reich-Ranicki, 
who was barely nine years old when he left his Polish home headed to Berlin . After leaving 
school, he was deported to Poland in 1938 and sent to the Warsaw Ghetto. When he was 
23 years old, he managed to escape deportation to a concentration camp together with his 
wife and lived in hiding in Poland. In 1958, he returned to Germany and was highly 
successful as a literary critic, in the land of culture. (This is just ONE Jewish fate, but one 
which has a happy ending.)   
 
The aim of the Nuremberg Trials was to find an offense which included all minor crimes. It 
was about the Holocaust. It was about crimes against humanity  (the former US Chief 
Prosecutor in Nuremberg was Robert Jackson).  
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However, in criminal law, the principle of nulla poena sine lege  [no punishment without 
law] applies.  
According to the Charter of the International Mili tary Tribunal, only crimes connected to 
the war were punishable.  
 
 
Hannah Arendt perfectly defined what anti -Semitism was about: 
“The elimination of humans as humans, simply because they wanted to wipe them off the 
Earth.”  
 
Mr. Dey knew that, too. He tolerated it on a permanent basis, together with many other 
guards and superiors.  
 
The Nazis did not kill the Jews because they wanted to win wars or because they wanted 
their property or to enrich themselves directly ; they did not kill them because they were 
waging a war of aggression, but rather, they followed the known ideology of anti -Semitism 
– independently of war – wanting to destroy the Jews. It started with Jews having t o wear 
the Jewish Badge (Star of David), then there were deportations, the Night of Broken Glass 
followed and Jewish laws (racial laws) were enacted …   
 
 
Moreover, the court rulings on the Auschwitz and Majdanek camps are characterized by an 
incomprehensible neglect of the functional collaboration of the camp personnel in 
maintaining the operation of the camps. At least within the partial camps, at least within 
the various departments or in the performance of overarching tasks such as transport 
clearance and other special actions, the Federal German judiciary should have taken this 
interaction into account. The verdict of the Düsseldorf jury court in the major Majdanek 
trial stated:  

 
“In individual cases, the defendants involved in these cases, together with other SS members, made the 
killings causally possible through their functional involvement. None of them was superfluous; all of 
them were necessary in the position where they were placed in order to ensure the functioning of the 
killing machinery as active participants in the events concerned.” (cf. LG Düsseldorf, judgment dated 
06/30/1981, 8 Ks 1/75, printed in ’Justiz und Verbrechen’, vol. XLIV, serial no. 869, page 83 et seq., 
quoted in Gerhard Werle Boris Burkhardt Festschrift for Beulke, page 35) 

 
4. And this defendant was complicit.  

 
HOW? 
 
The partial confession is already included in the questioning of the defendant and was 
confirmed in the main trial:   

 

 p. 117: He knows that people outside the camp cut flesh from a horse and also took 
some of it back for themselves in buckets.  

 pp. 122-123; 177: He is aware of the fact that the fences around the camp were 
electrified. However, he never noticed anyone havi ng touched it.  
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 p. 124: He noticed how, following an attempted escape, an area was searched by 
police.   

 pp. 135-136; 139-140: The bodies that were transported there (according to his 
testimony, having perished from spotted fever, p . 136), were all emaciated and 
naked.  

 p. 143: He knew that the people in the camp were subject to difficult living 
conditions: no sanitary facilities, toilets or showers. There was also no doctor or 
medical care personnel.  

 p. 145: He knew that Jews were in the camp, who were so lely brought there because 
they were Jews. They had not committed any crimes.  

 pp. 154-155: He knew that there was a pyre and had seen it from afar. It had been 
erected because, with so many dead during the epidemic, the crematorium had 
exceeded its capacity. He noticed the smell when bodies were being burned, just as 
he had noticed that smell from the crematorium. However, he saw nothing at the 
pyre.  

 pp. 155-156: He had heard that there was a gas chamber.  

 pp. 157-158: He saw how individual, living prisoners were taken out of the gas 
chambers and accompanied by people who looked like doctors or medics, as they 
were wearing a white smock. These people walked from the gas chamber to the 
crematorium. He had also heard that the prisoners were told they were be ing taken 
to be examined by a doctor, then to a labor commando or elsewhere.  

 pp.166-167: It was clear to him that there were gas chambers and that people were 
being murdered in them.  

 p. 169: Among colleagues, there was discussion about the fact that peop le were being 
gassed to eliminate the Jews.  

 p. 173: From colleagues, he knows that one railway car was sealed. Jews are said to 
also have been gassed in that car.  

 pp. 179, 181: He experienced how two Polish prisoners were hanged because they 
were said to have killed a colleague.   

 p. 211: He knew that terrible things were happening in the camp, and it burdened 
him, yet he never considered desertion or a transfer to the front.  

 
This is a purely constitutional criminal case, and criminal law is about match ing a 
prohibited act with an individual and determining his or her individual culpability. It is 
about responsibility, about the question of individual guilt and punishment.  

 
In this case, we represent the voices of the survivors; they not only wish to be witnesses 
or victims: They are survivors; still today, they are the voice of the defiled, the voice of 
unspeakable suffering, which is not only the responsibility of a so -called “Fuehrer” or one 
little clique alone – no, there was a large circle of accomplices, and the defendant was one 
of them.   
 
The failures of post-war Germany of more than 75 years are evident and admitted; they 
are also being processed here and were just admitted by Senior Prosecutor Mahnke in an 
impressive and explicit manner.  
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Eichmann case and Chief Public Prosecutor Dr. Fritz Bauer (Frankfurt am Main):  
 
Bauer had so little confidence in the Germany of the 1960s as Frankfurt’s chief public 
prosecutor that he allowed the Israeli secret service, Mossad, access to the files so that 
the Israelis could capture Eichmann in Argentina. He himself diverted attentio n with hints 
that a trail to Eichmann was being pursued in another part of the world and that he felt 
safe. It was only after the death of Bauer that this fact became known. When the Israelis 
brought Eichmann to Israel, the Adenauer FRG had not yet even ac commodated the wishes 
of Bauer and submitted a request for extradition to Israel. That was the Nazi network; that 
was the silence of Germany during the post-war years. The first leader of the prosecuting 
agency in Ludwigsburg was a former SA-man, and several former Nazis held posts in state 
and federal criminal agencies who regularly warned their party comrades.  
 

 
The formula for this criminal process is simple:  
  

 the crime of the main perpetrator/perpetrators  

 collaboration of the abettor Dey 

 individual guilt  

 just punishment 

 

The corrective is the individualized sentencing in accordance with § 46 of the German Penal 
Code (StGB).  

The responsibility of the law is especially applicable where the grossest injustice is 
concerned.  

The fact that this process is even taking place has an outstanding and positive significance 
for our clients.  

 

The witnesses, the survivors , are grateful for the chance you have given them to testify 
and take part. Witnesses are generally not happy to testify. I have never seen wit nesses 
react to the opportunity to testify in such a collectively positive way.   

 

The degree of injustice described by Hannah Arendt was not entirely characterized 
correctly by the term crime against humanity , not even in Nuremberg. The injustice 
described by her and unveiled in this trail is so huge, so unique, so colossal and so inhuman.   

 
Of the 9.6 million Jews in Nazi -occupied Europe, the Nazis annihilated 60 percent.  
 

History knows no parallel of connected crimes targeting so many victims. T he 
comprehensive and total cruelty and the individual, antisemitic brutality is unprecedented. 
Mr. Dey was not spared from knowing this. It is about the realization of the most serious 
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criminal offense under the German criminal law, the offense of murder. Mr. Dey was an 
accessory.  

The population of Germany also knew by 1933 at the latest, with a drastic culmination in 
the form of the Night of Broken Glass in November of 1938, what the clear intentions of 
the Nazis were with regard to the Jews.  

 
Because the tumultuous utopia of a racially homogeneous “national community” 
which was to dominate the European continent as the “master race” could not be 
accomplished, the Nazis tried to reach it in a negative way: through ostracism, 
banishment and, ultimately, through mass murder.   
(Historian Peter Lengerich, London, in “ Politik der Vernichtung”, (“Politics of 
Extermination”))  

 

What happened to the victims?  

Transport: In cattle cars just large enough to fit nine horses, more than 90 persons were 
transported for three days and three nights. A similar situation took place on ships.  

The Auschwitz Album – set up like a photo album from a trip, including captions . The 
captions read: Arrival of a transport train; Sorting; Still -able men; After de-lousing; 
Effects…  

Photographed by SS officers and serving as documentation, this unique historical document 
gives an impression of the barbarism and inhumanity of antisem itism. Stutthof was not 
much different than Auschwitz. Just like Auschwitz, Stutthof was a place without hope, 
with the only goal being extermination. Death marches and shootings in Neustadt have 
provided definitive proof in this trial.   

 

Those were not PRISONERS. That word is a euphemism for deportation, contempt for 
human dignity, antisemitism, abduction and the most serious of crimes in the name of the 
state, the former German Reich.  

 

What could be achieved by the trial in Hamburg:   

The victory of the rule of law, the triumph of morality: We have seen the faces of the 
victims and have heard some of their voices.  

 

5. SENTENCING pursuant to Sec. 46 of the German Penal Code (StGB) 

Mr. Dey’s behavior during testimony: No real remorse, no looking back with the wisdom of 
age.  

“What would I have done?” This is a question we cannot and should not ask; nobody can 
answer it. Also, it is not a question admissible in criminal law.  

 
An order is not an excuse.  
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The effects of the offense: injuries and traumatization for generations.  

Humans were visibly deprived of every last bit of dignity; every guard was involved. These 
people were debased; their dignity as human beings was robbed of t hem. Today, basic 
constitutional law protects that dignity. Their possessions and money were stolen and paid 
into the accounts of the German Reich, which was pathetic. The incarcerated had nothing, 
and especially no rights, which was obvious to everyone.  

  

Within the context of general prevention, we must consider this question:  

What do we see in Germany today?  

 

Right-wing populism and a contempt for anything which is, so to speak, different than what 
could be called historical German or German, are prop agandizing GERMAN DEFINING 
CULTURE (Leitkultur) INSTEAD OF MULTICULTURALISM.  

 

For instance, the AFD’s party platform states the following in No. 7.2:  

 

The Alternative for Germany avows itself to German defining culture ( Leitkultur), which 
basically comes from three sources: firstly, the religious tradition of Christianity, 
secondly, the scientific humanistic tradition, whose ancient roots were renewed in the 
Renaissance and Enlightenment, and thirdly Roman law, upon which our const itutional 
democracy is based. Together, these traditions not only form the basis of our free 
democratic basic order, but they also shape the daily interactions of people with each 
other, the relationship of the sexes and the behavior of parents toward thei r children.   

 

The ultra-right neo-Nazi scene pejoratively refers to the notion of an open, modern society 
as a multiculturalism which blindly equates the imported cultural currents with the 
domestic culture and thus starkly depreciates its values. The AfD  considers this to be a 
serious threat to social peace and the continuity of the nation as a cultural unit. To 
counteract this, they say, the state and civil society must confidently defend German 
cultural identity as its defining culture ( Leitkultur) . Yet we must counter this inhumane, 
undemocratic model. That is why such trials still have a purpose today.  

 

Ethnic cleansing – current discussion  

“Umvolkung”, or “ethnic cleansing”, is also the name of the book by Akif Pirinçci, of Turkish 
descent. The publ isher’s website states as an introduction to the book: “Germany has 
created a refugee chaos of an unforeseen magnitude and promoted the ‘replacement’ of 
its own people.”  The term “Umvolkung” is historically older, stemming directly from the 
National Socialists.   
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The website further states: “Pirinçci calls it ‘ Umvolkung’ as a reference to the crazy idea 
of the National Socialists of “shifting entire ethnic groups like figures on a chess board.”    

So, there it is again, the attempt of the new -right to equate the government and its actions 
to a dictatorship, in this case even with that of the Nazis.    

Pirinçci had previously expressed a similar sentiment, also included in Umvolkung, at a 
Pegida demonstration in Dresden, stating that “the concentration camps are unfortunately 
out of service.”   

This is part of our reality in Germany.   

 

Advocates of our legal system must see this and address it. This also applies when a party 
politician such as Gauland does not want Jérôme Boateng as his neighbor or envisions more 
German nationals composing the national German soccer team. Is that not racism?  

 

Mr. Dey has not denied the clinical facts or the Holocaust, thus acknowledging them. He 
did not personally work for the victims or understand their suffering in a visible or 
comprehensible manner. The question pertaining to his philosophy at the time and his 
MOTIVE for his collaboration unfortunately remains an open one. Yet this does not 
exonerate him.   

 

Mr. Dey, with your final words, you could still deliver what the victims want: a true, 
personal observation colored with the wisdom of age and perhaps with regret, including 
about inhumanity and National Socialism. Now, at the end of your time, unmistakably 
distance yourself.  
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